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devolved nations. Prof Rawlings sought to emphasise 
that the HRA has been one of the key pieces of legislation 
underpinning devolution and the maturation of the 
devolved nations.

Prof Rawlings also raised the point that different areas of 
the UK have established different human rights cultures 
(for example Wales has introduced legal measures to 
provide additional protections to children’s rights, which 
exist alongside the rights contained in the ECHR). With 
the devolved nations so bound up with UK human rights 
law as it currently exists (in terms of both their history and 
devolved legislation), many in the panel session agreed 
that any plans for altering UK human rights law should not 
be formed without their extensive consultation.

It was argued by Prof Graham Gee (University of Sheffield) 
that there was a case for reform of the HRA, and that 
Brexit may have strengthened it. The case for reform 
was argued to be that the HRA wrongly privileges judicial 
policy choices and weakens both robust parliamentary 
deliberation and sound judicial culture. Brexit may be said 
to have strengthened this case as it is likely to result in 
energy and resources currently devoted to EU litigation 
being directed to ECHR/HRA litigation, which could well 
lead to an even more active and wayward domestic 
judiciary. Prof Gee added that Brexit is also likely to result 
in any reform of the HRA being more meaningful; as any 
changes made could not be undercut by an expansive 
approach to the EU Charter for Fundamental Rights. 

Anthony Speaight QC (4 Pump Court), in a later session, 
argued that Brexit may help to make the UK’s relationship 
with the ECHR even more secure: as it will be the UK’s 
most significant link with Europe – and may therefore be 
more fiercely protected.

Panel II – Breaking ‘the Formal Link’ with 
Strasbourg 

This discussion focused on the role of section 2 of the 
HRA, which requires British judges to ‘take into account’ 
Strasbourg jurisprudence, and the effect that repealing this 
section might have for the relationship between the UK and 
Strasbourg.

Prof Jeff King (UCL) and Prof Colm O’Cinneide (UCL) 
presented preliminary findings from research they had 
recently carried out, with research assistance from Daniella 
Lock (UCL) and Stefan Theil (University of Cambridge), 
on this very issue. The research sought to explore the 
influence, if any, of domestic consideration of the ECHR 
by British courts, on Strasbourg decision-making in cases 
brought against the UK. The key preliminary findings were:
• there may be a link between the quality of domestic 

reasoning and the outcome in the case in Strasbourg 
• where Convention principles are applied by the 

domestic courts, it is likely that Strasbourg may be less 
willing to rejudge the case (this seemed to be the case 
particularly in relation to proportionality assessments 
under article 8 or article 10 of the ECHR)

• the UK’s recent increase in success rates in Strasbourg 
seem to be in some way linked to the quality of its 
domestic reasoning on the ECHR.

While these findings are tentative, and further analysis 
is needed, they do support the idea that national court 

reasoning – and in particular the higher courts – can 
have a significant effect on Strasbourg decision-making. 
The findings also indicated that this influence may be 
variable. 

Piers Gardner (Monkton Chambers) and others, in 
response to the research presentation, were in agreement 
that an additional analysis of inadmissibility decisions 
made by Strasbourg would be important when assessing 
the extent to which national court reasoning on the ECHR 
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judges was specifically foreseen by Parliament and the 
Government in the HRA white paper 

• it allows judges to solve certain problems of 
non-human rights compliance without further action 
needed to be taken by Parliament. Furthermore, if 
Parliament did not like the way that legislation was 
reinterpreted by the judiciary, it could always pass fresh 
legislation to correct this interpretation. This was argued 
by Prof Gavin Phillipson (Durham)

• it allows judges to fulfil one of their important functions 
in making legislation consistent, as was argued by Prof 
George Letsas (UCL) 

On the topic of section 4, it was argued by Dr Jan 
Van Zyl Smit (Bingham Centre for the Rule of Law) 
that merely having a capacity to issue a declaration of 
incompatibility is inadequate when it comes to dealing 
with legislation that has failed to comply with the ECHR. 
He argued that the introduction of the capacity to strike 
down legislation would be an important step towards 
ensuring that sufficiently robust remedies exist to deal 
with non-compliance with rights obligations. Prof David 
Feldman (Cambridge) argued that another limitation of 
section 4 is that it is currently used in relation to legislation, 
but not in relation to the guidance issued to public 
authorities responsible for complying with or implementing 
that legislation. This means that judges are often unable 
to make a declaration of incompatibility with regards 
to Government policy that may play a significant role 
in determining the form in which much of UK law is 
implemented. It was argued that this is regrettable from 
the perspective of ensuring that the UK is rights-compliant.

Section 6 of the HRA creates a duty for all public 
authorities to carry out their conduct in a way that is 
compliant with the ECHR. Prof David Feldman argued, 
and this point was echoed by Prof Conor Gearty (LSE), 
that this section is often overlooked in discussions of 
rights-compliance in the UK, and that many of the concerns 
that arise regarding judicial power in relation to the use of 
section 3 or section 4 might be avoided if more emphasis 
was placed on section 6’s role. If more of a rights culture 
could be embedded in public authorities, there would 
be less need for litigation and therefore for judges to be 
making decisions on human rights
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