Brexit: Constitutional and legal requirements

Summary
The role of Parliament

Opinion is divided on whether Parliamentary approval is
needed to trigger Article 50 (see box). However, Parliament
does have a statutory role in ratifying the withdrawal
agreement and in reviewing, amending and repealing
legislation which is derived from EU membership.

Article 50

There is ambiguity as to whether a member state could
change its mind after triggering Article 50 to withdraw
from the EU. Triggering Article 50 invokes a strict
two-year time limit to negotiate withdrawal (after which
exit will happen automatically unless there is unanimous
agreement to extend the negotiation period). Allowing a
subsequent withdrawal of Article 50 notification could be
seen as a dangerous precedent by other EU member
states.

Options for the UK'’s future relationship with the EU

* Member of single market: greater market access; 1
requires free movement of people

* Free trade agreement: lower levels of market access; no
free movement of people

* WTO terms: would result in costly tariffs on exports

Negotiations

The rest of the EU will need to balance the economic
desirability of keeping the UK in the single market with
the political desirability of discouraging other Eurosceptic
movements.

Trade

It is unclear whether any trade agreement with the EU
would be negotiated alongside the Article 50 withdrawal
negotiations or separately. The withdrawal and negotiation
process will be complex and lengthy: the average trade
deal takes to negotiate, with EU deals taking
much longer.
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Act of Parliament would be undermined and (b) the rights
of citizens granted by Parliament would be removed.

They argue that triggering Article 50 would result in the
European Communities Act 1972 (ECA) and its purpose
being rendered ‘nugatory’, as well as the removal of British
citizens’ rights under the European Parliamentary Elections
Act 2002 to vote and stand in elections to the European
Parliament. In light of this, they argue, the government
cannot rely on royal prerogative powers and Parliament
must provide its approval before Article 50 is invoked.

However, Professor Kenneth Armstrong has argued

that holding a referendum departs from parliamentary
sovereignty — that direct democracy ‘trumps’
representative democracy in this context. The Brexit
referendum thus represents a direct democratic decision
that Parliament has no choice but to implement. Professor
Mark Elliot highlights



What are the different options for the
UK'’s future relationship with the EU?

Broadly speaking, Eeckhout has identified three options
for how the UK'’s future relationship with the EU could be
modelled:

1. Membership of the single market (i.e. the Norway
model). This, as the EU has made clear, would require
the UK to accept free movement of people. Although
this model may be economically attractive, it would not
amount to a regaining of sovereignty in a substantive
sense.

2. A free trade agreement. This would give the UK lower
levels of single market access but a greater degree of
sovereignty. It is unclear whether any trade agreement
with the EU would be negotiated alongside the Article 50
withdrawal negotiations or separately.

3. Trade with the EU on WTO terms. This is economically
undesirable, as it would result in costly tariffs for
exporters. This would only happen if the UK and the EU
were unable to strike a deal.

A detailed analysis of the various models can be found
here.

How might the EU respond?

Eeckhout highlights that the nature of the Article 50
withdrawal process tips the balance of power in favour
of the EU. This is because Article 50 sets a two-year time
limit on the negotiations, which can only be extended
with the unanimous consent of the European Council. As

such, the UK may have to make concessions to buy morn only be extended



Is Scottish independence a likely consequence of
Brexit?

If refusing consent doesn’t work, it is possible that
Sturgeon could push for a second independence
referendum, although she would need authorisation from
Westminster to do so. Professor Robert Hazell argues that
the SNP would not want to hold a referendum unless
they were confident they could win (i.e. if it was clear
public opinion has shifted since 2014). He highlights a
number of reasons why this may not happen in a post-
Brexit world. These include: the prospect of adopting the
euro, the possibility of border controls between Scotland
and England, and low oil prices undermining the economic
viability of independence.

Impact on Northern Ireland

Northern Ireland also voted to remain in the EU (56%

to 44%). The constitutional implications of Brexit are
significant for Northern Ireland’s consociational political
system, which is characterised by power-sharing

and requires cross-community support for anything
controversial. Dr King argues that Brexit could lead to an
accentuation of political divisions.

In addition, Brexit could lead to the imposition of a *hard’
border with the Republic of Ireland due to additional
passport control and/or customs control.

Endnotes

i. Aclaim has been brought in the courts to try to ensure
that Article 50 cannot be triggered without Parliamentary
approval

ii. Specifically, section 2 of the ECA
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