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The Intellectual case for Brexit: a lawyer’s view.  
Richard Aikens 

Thank you for inviting me to speak to you tonight. I think of myself as 

reasonably international and “European” in the 
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Lisbon Treaty and the Treaty on the Functioning of the European Union 

“TFEU” – the Rome Treaty as updated from time to time up to and including 

Lisbon? [The answer was about 10 people out of an audience of about 200].  

Those two treaties are just that:  agreements between states at the level of 

public international law. They would have no effect in English domestic law 

unless they are given it by virtue of an Act of Parliament: in this case the 

European Communities Act 1972. That is why, when that Act is repealed, 

neither the Treaties nor anything that arises from them will have any force 

of law in the UK.  

I start by asking some questions about what YOU and other citizens of 

member states of the EU want from it. FIRST QUESTION:  Do you want a 
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BUT the preamble of the TEU states its objective as being: “European 

integration”; 
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Even though the project for a “constitution” of the EU was rejected in 2005 

and the Treaty of Lisbon substituted for it, the effect of those the TEU and 

the TFEU together was to create a “constitution”. And in today’s Times (22 

February 2018), the distinguished constitutional lawyer Prof Vernon 

Bogdanor refers to “the Constitution of the European Union”. So the EU has 

a constitution in all but name.  

So:  the EU acts as a state.  

Art 10 of the TEU asserts that “the functioning of the Union shall be 
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First: the “competences” of the EU are very wide indeed, particularly if you 

include those that are “shared” with the Member states, who are only 

allowed to use that competence to the extent that the EU does not: Arts 2,3 

and 4 of the TFEU. (Shared competences include social policy and 

“economic, social and territorial cohesion”).   

WHO DECIDES WHEN THE EU HAS TAKEN OVER A SHARED COMPETENCE 

in contravention of the principle of “subsidiarity” – or leaving things to 

Member States?  The answer is tucked away in a Protocol to TFEU. It is the 

Council or the EU Parliament: but in a dispute “subsidiarity” only wins if 

there is a majority of 55% of the Council or a majority of votes in the EU 

Parliament.   

What turkeys are going to vote for Christmas? 

I CANNOT HELP recalling that evocative phrase of Lord Denning in 1974 in 

the early EU law case of 



 7 

The most obvious is the European Charter of Fundamental Rights.  

As Professor Vernon Bogdanor put it in an article in today’s Times, “since 

2009 the EU Constitution has included the Charter”.  Note the word 

“Constitution”:  not an idle slip of the pen I think. The ECJ has decreed, 

since the 1960s, that the treaties and all EU legislative acts have “direct 

effect” on individuals and they can be enforced by them. The UK 

discovered, from the Factortame litigation in the 1990s, if not before, that 

the ECJ regards all domestic laws of Member States to be subordinate to 

the Treaties and the views of the ECJ are final.   

 In the Benkharbouche case in the SC in 2017, the UK Supreme Court held 

that the effect of Art 47 of the Charter is that if a domestic Act of 

Parliament is incompatible with one of the rights set out in the Charter, 

then, in the inelegant phrase of Lord Sumption, that Act must be 

“disapplied”.   

The UK Parliament is, indeed, no longer sovereign.  

The German Constitutional Court may challenge those views one day, as it 

threatened in 2015 in the Gauweiler case about the powers of the ECB, but 

that has not happened yet.  

Thirdly, how are European Union legislative acts brought about?  This is the 

crux of my problem with the EU:  The method is enshrined in Art 17 of the 
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TEU, it is the European Commission which shall promote the general 

interests of the Union; it is the Commission that will exercise “co-
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The Council (of member states’ representative ministers) proposes the 

Commissioners in conjunction with the President – elect.  

So those that decide EU 



 10 

get together a government after thrashing out a joint programme based, 

effectively, on who has won what seats on what policies in the general 

election.   

BUT – you reposte – the European Parliament has a control over legislation.   

I disagree:  

It is all governed by Art 294 of the TFEU.  

First, it is the Commission that proposes e.g. a regulation to the Parliament 

and the Council – i.e. the representative ministers, not the heads of 

government/state who compose the European council. Secondly, that 

proposal goes to a first reading in the Parliament.  If all is well, it goes 

through. So that is the Commission’s policy; not that resulting from the 

programme of elected representatives or an elected government.  

There can be disagreements: and the Parliament can reject proposals: but it 

cannot initiate them.  

This is what has rightly been called “the democratic deficit” of the EU: to my 

mind it fundamentally undermines the legitimacy of the EU as an institution 

that so affects our lives.   

Are those objections enough to pull the house down so to speak?
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prepared to sell my birthright to a democratic government for a mess of EU 

potage.  

I come back to Professor Bogdanor’s article to show to you the far reaching 

effect of the current arrangements.   

The European Charter goes a lot further than the ECHR.  For example, it 

creates a right “to engage in work: Art 15; a right to “conduct a business” 

ART 16; A right of workers to “information and consultation in good time” 

art 27; that every family shall “enjoy legal, economic and social protection” 

(tout court): Art 33; and a right to an effective remedy and a fair trial: Art 

47.  If any Act of a domestic Parliament is contrary to any of those rights (as 

interpreted, 
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Personally, I would rather that ultimate decisions are made in 

democratically elected Parliament, rather than in the courts.  That is my 

view of the world:  I trust democracy; but I fear that the European Union 

does not.  

 

 

 

 

 


